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To: The Commission 

COMMENTS OF CHANNEL 3 OF CORPUS CHRISTI. INC. 

Channel 3 of Corpus Christi, Inc., licensee of television station KIII, Corpus 

Christi, Texas (hereinafter “KIII”), by its attorneys, hereby submits its Comments in 

response to the Notice of Proposed Rulemaking (“NPRM”) in the above-captioned 

proceeding involving the review of the Commission’s rules and policies affecting the 

conversion to digital television. 

Introduction 
Station KIII operates on analog channel 3.  DTV channel 47 was allotted to KIII as 

its digital channel. In February, 1999, KIII filed a Petition for Rulemaking proposing the 

substitution of DTV Channel 8 for the allotted DTV channel 47. More than four years 



later, the rulemaking remains unresolved. Consequently, and in light of the unusual 

circumstances underlying the DTV channel 8 rulemaking proceeding, station KIII should 

be referenced in the Commission decision herein as exempted kom compliance with the 

rules, policies and dates adopted in this proceeding. 

1 .  The DTV channel 8 rulemaking was initiated by the filing of a 

Petition for Rulemaking in February, 1999. A Notice of Proposed Making (“Notice”) 

issued in September, 1999 with Comments and Reply Comments dates of November 1, 

1999 and November 16, 1999, respectively. The Community Broadcasters Protection 

Act of 1999 (the “Broadcasters Protection Act”) was enacted on November 29, 1999. 

Subsequently, Class A applications for low-power television stations operating on 

channels 7 and 8, Corpus Christi, were filed in September, 2000 and January, 2001. 

Petitions to Deny these Class A applications were filed by station KIII within ten days of 

the respective filing dates. A Commission Staff decision pertaining solely to the Petitions 

to Deny directed against the Class A applications issued in March, 2002. The decision 

held that the low power stations are required to protect the DTV Channel 8 allotment if 

the rulemaking is granted and that the Class A applications would remain on file pending 

the outcome of the rulemaking proceeding. The licensee of the Channel 7 low-power 

facility timely filed a Petition for Reconsideration. As of the current date, the 

Commission has neither ruled on the Petition for Reconsideration nor on the DTV 

Channel 8 rulemaking. 

2. In September, 1999, station KIII requested an extension of time to 

file its digital application in light of the pending DTV Channel 8 rulemaking 
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proceeding.’/ In December, 1999, the Commission granted an extension until May 1, 

2000 stating that station KIII “. . . demonstrated good cause for an extension of time to 

file your application.”. In February, 2000, station KIII requested a further extension to 

file a digital application based on the fact that the DTV channel 8 rulemaking proceeding 

had been “placed on hold” pending Commission consideration of the impact of the 

Broadcasters Protection Act on various Commission proceedings. As previously noted, 

the commission issued a decision in March, 2002 pertaining solely to the Class A 

applications - which is now the subject of a Petition for Reconsideration. The blame for 

the fact that station KIII-DT is not on the air (indeed has not filed an application) lies 

solely upon the Commission. 

3. As to the matter of channel election, for example, station KIII is not 

and will not be in a position to make an election by May 1,  2005 - absent finality of a 

Commission decision granting the DTV channel 8 rulemaking proceeding. With respect 

to the matter of a choice between the use of DTV channel 3 and DTV channel 47, the 

Commission presumably is aware of problems concerning the use of DTV channels 2 

through 6. Station KIII has been monitoring the WBBM-DT, Chicago, Illinois channel 3 

operation. Thus, far, the results are not promising. Whether DTV channel 3 problems 

can be realistically resolved is not known as of the current time. In short, station KIII has 

no basisho record upon which it could formulate an opinion as to channel election. 

DTV applications were required to be filed on or before November 1, 1999. - I /  



4. The procedural morass in which station KIII finds itself stems from 

Commission inaction, a matter beyond control of station KIII- not from licensee 

conduct.-u To subject station KIII to rules, policies and precise dates which are based on 

the assumption that a DTV application has been tiled (and, moreover, where the fault for 

not filing rests with the Commission) is wholly inequitable - simply unfair and illogical. 

Station KIII, accordingly, should be afforded the opportunity to evaluate its DTV 

operation and should be exempted from all procedural rules and dates2’ Station KIII 

recognizes that paragraph 62 appears to be directed to stations having DTV applications 

on file. Nevertheless, and in order to avoid any Staff misunderstanding (and subsequent 

events which might result from Staff misunderstanding), it is respectfblly requested that 

the Commission decision in this proceeding recognize and exempt station KIII from 

compliance with rules, policies and dates adopted therein. 

Respectively submitted 

3 

Robert B. Jacobi 
COHN AND MARKS LLP 
1920N Street, N.W. 
Suite 300 
Washineton. D.C. 20036-1622 
(202) 2q3-3860 

Counsel for Channel 3 of Corpus Christi, Inc. 

Dated: April 17,2003 

zi 
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Numerous letters to the Commission requesting action in the rulemaking 
proceeding have been filed. (See Attachment A.) 

DTV application and that it will be subject to such rules and policies as are 
applicable to its situation. 

KIII anticipates that relevant new dates will be established upon the grant of a 
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ATTACHMENT A 

CORRESPONDENCE DIRECTED TO FCC 



LAW OFFICES 

COHN AND MARKS LLP 

SUITE 300 
1920 N STREET N.W. 

WASHINGTON, D.C. 20036-1622 

TELEPHONE 12021 ze3.meo 
FACSIMILE 12021 Z ~ ~ - . B P ?  

HOHEPAGE WWW.COHNMARI(S.COM 

DIRECT DIAL: (202) 452-1810 
INTERNET ADDRESS:RBI@cohnmarks.com 

July 3,2002 

VIA TELECOPIER & HAND DELIVERY 

Mr. Clay Pendarvis 
Chief, Television Branch 
Video Services Division 
Federal Communications Commission 
The Port#s I1 
445 - 12 Street, S.W. 
Room 2-A662 
Washington, D.C. 20554 

In re: Amendment of Section 73.622(b), Table of Allotments, Digital Television 
Broadcast Stations (Corpus Christi, Texas), MM Docket No. 99- 177, RM- 
9666 

Dear Mr. Pendarvis 
\ 

A Notice of Proposed Rulemakin (NPRM) in the above-referenced proceeding 
proposing the substitution of DTV 8 hannel 8 for DTV Channel 47 at Corpus Christi, 
Texas was released on September 8, 1999. Specified Comment and Reply Comment 
dates were November 1, 1999 and November 16, 1999 respectively. Comments and 
Reply Comments were filed. 

The Community Broadcasters Protection Act of 1999 was enacted on November29, 
1999. Thereafter, applications for Class A licenses were filed by low-power television 
stations KTOV-LP (Channel 7) and KTMV-LP (Channel 8), Corpus Christi, Texas. 
Petitions to Deny these Class A applications were filed by Channel 3 of Corpus Christi, 
Inc. (hereinafter Channel 3), the proponent of the NPRM. 
The Commission's Low-Power Television Branch issued a decision on March 22, 2002 
which held (a) that low-power television stations are required to protect the DTV 
Channel 8 allotment if the rulemaking petition is granted; (b) that the low-power Class A 
license applications would remain in a pending status; and (c) that the Class A license 
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applications will remain on file “. , .pending the outcome of the Corpus Christi 
rulemaking proceeding.” 

Following the release of the Low-Power Television Branch decision, undersigned 
counsel filed a letter on March 28, 2002 addressed to Clay Pendarvis requesting that the 
processing of the Co us Christi DTV Channel 8 rulemaking proceeding be resumed 
(copy attached). As o T the current date (approximately 3% months after the release of the 
Low-Power Television Branch decision), no decision on the rulemaking proceeding has 
issued. 

The Commission has consistently (both by action and pronouncements) 
supported/promoted the commencement of digital television service at the earliest 
possible time. Channel 3 cannot make equipment purchases, cannot file an application 
because a Commission decision has not issued. As noted, the Petition for rulemaking 
was filed in February, 1999. The Class A license applications of LPTV Channels 7 and 8 
were filed in September, 2000 and January, 2001 and Petitions to Deny were filed within 
a week thereafter. The March22 decision issued approximately 14 months after the 
filing of the Petition to Deny directed against the Channel 8 license application. 

Channel 3 desires to go forward with the construction of a digital facility, preferably 
digital Channel 8. Continued delay of a Commission decision on the rulemaking phase 
places Channel 3 in a disadvanta eous competitive position visa-vis its full-power 
competitors. Prompt action on the N % RM is respectfully requested. 

Yours very tn11A 

Robert B. Jacobi 

Rl3J:btc 

Enclosure 

cc: Peter Tannenwald, Esq. (via fax) 
Counsel for KTOV-LP 

\ 
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RONALD A SIEGEL 
LAWRENCE H cum* 

W I l N E  COY JR 
J ORIbH OE OOlCF 
JLROLD L JACOOS 
JOSEPH H DI SClPlO 

RICHARD A m M i c n  

LAW OFFICES 

COHN AND MARKS LLP 

SUITE 300 
1920 N STREET N.W. 

WASHINGTON. D.C. 20036-1022 

TELEPHONE 12021 293-3860 

FACSIMILE 12021 203-4827 

HOHEPAGE WWW.COHNMARKS.COM 

DIRECT DIAL: (202) 452-4810 
INTERNET ADDRESS RBJ@cohnm*ks,corn 

March 28,2002 

VIA TELECOPIER & REGULAR MAIL 

Mr. Cla Pendarvis 

Video Services Division 
Federal Communications Commission 
The Port#ls I1 
445 - 12 Street, S.W. 
Room 2-A662 
Washington, D.C. 20554 

Chief, Ty elevision Branch 

In re: Amendment of Section 73.622(b), Table of Allotments, Digital Television 
Broadcast Stations (Corpus Christi, Texas), MM Docket No. 99-177, RM- 
9666 

Dear Mr. Pendarvis 

A Notice of Proposed Rulemaking (NPRM) in the above-referenced proceeding was 
released on September 8, 1999. The specified Comment and Reply Comment dates were 
November 1, 1999 and November 16, 1999, respectively. Comments and Reply 
Comments were filed. 

The NPRM proposed the substitution of DTV Channel 8 for DTV Channel 47 at Corpus 
Christi, Texas. The Community Broadcasters Protection Act of 1999 was enacted on 
November 29, 1999. Subse uently, applications for Class A licenses were filed by low- 

Corpus Christi. Petitions to Deny these Class A applications were filed by Channel 3 of 
Corpus Christi, Inc., the proponent of the NPRM. 
The Commission's Low Power Television Branch issued a decision on March 22, 2002 
which held (a) that the low-power stations are re uired to protect the DTV Channel 8 
allotment if the rulemaking petition is anted; (b 3 that the low-power Class A license 

power television stations 2 TOV-LP (Channel 7) and KTMV-LP (Channel 8), both 

applications would remain in a pen f ing status; and (c)that the Class A license 
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Mr. Clay Pendarvis 
March 28,2002 
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ap lications will remain on file “. . .pending the outcome of the Corpus Christi 
ru P emaking proceeding.” A copy of the March 22,2002 letter is attached. 

The Petition requesting the issuance of a Notice of Proposed Rulemaking was filed in 
February, 1999. The NF’RM was released on Se tember8, 1999. In light of the 

DTV Channel 8 rulemaking proceeding be resumed. 
March 22,2002 decision, it is respectfully requested 4 at processing of the Corpus Christi 

Yours very truly , 

\ . -. 
Robert B. Jacobi 

RBJ:btc 

Enclosure 

cc: Peter Tannenwald, Esq. (via fax) 
Counsel for KTOV-LP 
Arthur Belendiuk, Esq. (via fax) 
Counsel for KTMV-LP 
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Federal Communications Commission 
Washington, D.C. 20554 
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channel 3 of corpus Christ& Inc. 
do Robert B. Jacobi, Esq. 
Cohn and Marks 
suite 300 
1920 N S m  N. W. 
Washiagton. D.C. 200361622 
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do Arthur v. Bel&* Esq. 
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In view of the foregoin& the petitions to deny filed by tzllamel3 of corpus 
christi ARE HEREBY DISMISSED, The Class A television licmse applicatiom filed 
by Minema R. Lopez and Sound Leasing Jnc. will remaining on file pendine the 
outcome of the Corpus Clnisti rulemaking procesdiag. 

., .. 
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KEVIN M GOLDLlEllG 
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tkwnEt+cr w. couw 

J. nnrm DE BOICE 

LAW OFFICES 

COHN AND MARKS LLP 

SUITE 300 
1920 N STREET N.W. 

WASHINGTON, D.C. 20036-1622 

TELEPHONE IZOll  293-38W 

FACSIMILE 12021 293-4817 

HOMEPAGE WWW.COHNM*RKS.COI( 

(202) 452-4810 DIRECl  DIAL: 

INTERNET ADDRESS: RBJ@cohnmarks.com 

February 25,2002 

VIA HAND DELIVERY 

Mr. William F. Caton 
Acting Secretary 
Federal Communications Commission 
The Port@ I1 
445 - 12 Street, S.W. 
Room TW-A325 
Washington, D.C. 20554 

In re: Station KIII-DT. Corous Cluisti. Texas 

Dear Mr. Caton 

Station KIII-DT, Corpus Christi, Texas will not commence operation on or before May 1, 
2002. Indeed, station KIII does not have a digital construction permit and has not filed an 
application for a digital construction pennit Consequently, since FCC Form 337 
(Application for Extension of Time to Construct a Di 'tal Television Broadcast Station) 
presumes the existence of a construction permit and, p;trth er, since station MI-DT does 
not have a construction permit, an extension of t h e  ap lication is not being filed. The 

failure of the Commission to resolve in a timely manner a conflict between a long 
outstandmg Notice of Proposed Rulemakin and three LPTV Class A license 
applicationdPetitions to Deny. The underlying k c  ts are as follows: 

singular reason for not commencing DTV service on or ge fore May 1,2002 IS due to the 

1. TheSix thR ewrt  an d Ordq in MM Docket'No. 87-268 allotted DTV 
Channel 47 to station KIII; 

2. A Petition for Rulemaking was filed on February 18, 1999 requesting the 
substitution of DTV Channel 8 for the allotted DTV Channel 47; 

3. A Notice of Proposed Rulemaking ("NPRM") was released on 
September 8, 1999. The NPRM specified November 1, 1999 as the 

EFFECTIVE JANUA~R 1,2002, COHN AND W R K S  IS A LIMITED LIABILITY PARTNERSHIP . 
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Mr. William F. Caton 
February 25,2002 
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4. 

5. 

6.  

7. 

a. 

9. 

10. 

11. 

12. 

13. 

Comment date and November 16, 1999 as the Reply Comment date. 
Comments and Reply Comments were timely filed; . 
By letter dated September23, 1999, KIII requested an extension of the 
DTV November 1, 1999 ap lication filing date. The letter requested an 
extension of 60 days &om $e release date of the Commission Report and 
Order granting and/or denying the NPRM (copy attached). 

The Community Broadcasters Protection Act of 1999 was signed into law 
on November 29,1999; 

By Commission staff letter of December 15, 1999, the FCC granted an 
extension of the DTV application filing date to May 1, 2000 (copy 
attached); 

By letter dated December 30, 1999, KIII notified the Commission of its 
intent to “maximize” (copy attached). The maximization letter referenced 
Channels 3,8 and 47 (Channel 3 is the KIII-TV analog channel); 

By letter dated February28, 2000, KIII requested an extension of the 
May 1,2000 DTV filing date - based on the fact that the pendin NPRM 
effectively had been placed on hold pending Commission reso f ution of 
problems arising ftom the enactment of the Community Broadcasters 
Protection Act of 1999 (copy attached). The FCC has not acted on the 
February 28,2000 extension request; 

LPTV station KTOV-LP, Channel 7, Corpus Christi, Texas filed an 
application to convert low- ower station KTOV to Class A station status on 
September 5,2000. KIII fi P ed a Petition to Deny on September 14,20001 

LPTV station KTMV-LP, Channel 8, Co us Christi, Texas filed an 
application to convert low-power station K I%, to class A station status 
on January 22,2001. A Pehtion to Deny was filed on January 30,2001; 

In an effort to facilitate the NPRM and the pending Class A applications, a 
“Motion to Consolidate” was filed on February 16,2001; 

LPTV station K47DF, Channel 47, Corpus Christi, Texas filed an 
application to convert low-power television station K47DF to Class A 
station status on June IS, 2001. A Petition to Deny was filed on June 21, 
2001; 

By letter dated September 28,2001, KIII recited the facts referenced herein 
and the further fact that the failure of the Commission to act within a 
reasonable period of time has affected not only station KIII but three low- 
power facilities. The letter requested at least a status report (copy 
attached). In the interim period of time, no action has occurred and no 
status report was provided. 

EFFECTIVE JANUARY 1,2002, COW AND MARKS IS A LIMITED LIABlUlY PARTNERSHIP 
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Mr. William F. Caton 
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The reason given for requesting an extension of th Noven.- er 
(item number 4, letter of September 23, 1999) was as follows: 

1999 DTV filing date 

“It is obvious that the rulemaking proceeding will not be completed 
in sufficient time to file a DTV Channel 8 application. With respect 
to the DTV Channel 47 allotment, it would appear that the filin and 
processing of an application for such facility would be waste a I of 
Commission resources and, further, result in the licensedapplicant 
having to incur an unnecessary expense.” 

The Commission concurred (item number 6) stating “. . .We believe that you have 
demonstrated good cause for an extension of time to file your application.” 

A timely request for extension of time to file the DTV application remains outstanding 
(see, item number 8, letter dated February 28,2000). 

More significant, perhaps, is the time elapsed since ( I )  the issuance of the NPRM - 
approximately two and one-half years and (2)the enactment of the Community 
Broadcasters Protection Act of 1999 - more than two years. The basic facts recited 
herein were the subject of a letter to the Commission in September, 2001 (item number 
13), approximately five months ago, with the reasonable expectation that some action 
would occur. Reasonable or not, there has been no Commission action and apparently, 
no consideration of the matter - since no status report has been received. 

Once again, we are requesting that the matter be processed and resolved. 

Yours very truly- 

WaA 
Robert B. Jacobi 

RBJbtc 

Enclosure 

cc: Clay Pendarvis, Es %’ Hossein Hashemza eh 
Roy Stewart, Ekq. 

MarF A am0 Public elecommunications Ekq* Council (KLRN-TV) 
Peter Tannenwdd, Es 
Arthur V. Belendiuk, Ekq. 

Elizabeth A. McGeary, Esq. 

4’ Counsel for Channe 7 of Corpus Christi, Inc. 

Counsel for Minerva Lopez 

Counsel for KVOA Communications, Inc. 
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VIATELECOP IER B HAND DELlWB Y 
Mr.Cla Pdawis 

Federal Communications Commissioo 
'Ibe Portgls I1 
445-12 strecss.w. 

Chief, 1y elevision Branch 

Room 2-A662 
Washington, D.C. 20554 



Mr.Cla Pcnl&vii 

Page 2 
S q m n L  23,1999 

Obviously, amxbinmg whether or not an extcasim of the Novemba 1,1999 filing date 
will be granted, is critical. I am &erefore requesting expedited consideration of this 
rcqucst. 

A "hard copy" of chis lettcr will follow. 

RB1:btc 

Faclosure 

.. . . .  . .  
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Fcderal Communications Commis$on 

W;lshingion, D.C. 20554 - 
DEC 15 1998 

Exteasion of r u e  to File ApplkrtaO tor 
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Roka B. Jacobi, hq. 
C o h  and Marln 
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notificd that the liceases m t d  to maximize qxaation on DTV Channel 
47 should the Channel 8 rulemaking procding be dcnicd and thc 
cndncaiug study conclude that DTV Channel 47 is prcfcrable to DTV 
Channel 3. 
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KUI-UT has ncver been issued a conmucum permit. 

The ckcumstsnce~ preventing consbuclion arc entirely due to thc failure of the 

Commission to act on the NPRM and the L M V  Class A applieatiwJPctitians to Deny - 
all nf which remain in a pending s t a m .  

. 



LAW OFFICES 

COHN AND MARKS 

SUITE 300 
1920 N STREET N.W. 

WASHINGTON, D.C. 20036-1622 

TELEPHONE I2021 203-31100 

FACSIMILE 12021 203-4027 

HOMEPAGE W W W  COHNMARKS COH 
DIRECT DIAL (202) 452-48 IO 

rb~@%linmmks cum 
INTERNET ADDRESS September 28,2001 

VIA HAND DELIVERY 

Ms. Magalie Roman Salas 
Office of the Secretary 
Federal Communications Commission 
The Portals 11, Filing Counter 
445 12th Street, S.W., TW-A325 
Washington, D.C. 20554 

Dear Ms. Salas 

SEP 2 8 m' 

Channel 3 of Corpus Christi, Inc., licensee of television station KIII, Corpus Christi, Texas filed 
a petition for rulemaking on February 18, 1999 requesting the substitution of DTV Channel 8, 
for the allotted DTV Channel 47 at Corpus Christi. A notice of proposed rulemaking issued on 
September 8, 1999. The Comment and Reply Comments dates were November 1, 1999 and 
November 16, 1999. The singular purpose of this letter is to inquire as to the status of the 
proposed rulemaking and, related thereto, the status of petitions to deny filed by Channel 3 of 
Corpus Christi, Inc. directed against the Class A license applications of LPTV stations KTOV- 
LP, Channel 7, Corpus Christi, Texas and KTMV-LP, Channel 8, Corpus Christi, Texas. The 
salient facts are as follows: 

1. A Petition To Deny the KTOV-LP Class A license application was filed on 
September 14,2000, 

A Petition To Deny the KTMV-LP Class A license application was filed on 
January 30,200 1 ; 

Since the issues in the aforesaid two contested proceedings were substantially 
identical, a Motion to Consolidate was filed on February 16,2001; 

Channel 3 of Corpus Christi, Inc. also tiled a Petition To Deny directed against 
the Class A license application of LPTV station K47DF. Channel 47, Corpus 
Christi. Texas on June 21,2001. This Petition was filed in light of the unresolved 
rulemaking proceedinglpetitions to deny directed against LPTV stations KTOV- 
LP and KTMV-LP. 

2. 

3. 

4. 



Ms. Magalic Roman Salas 
September 28,2001 
Page 2 

The date for filing reply comments in the rulemaking proceeding was November 16, 1999. The 
petitions to deny the Class A license applications of stations KTOV and KTMV were filed in 
September, 2000 and February, 2001 respectively. The failure of the Commission to act has 
affected one full power DTV operation and three low power facilities. It is respectfully 
suggested that sufficient time has elapsed for decisions to have been reached. 

In the absence of decisions, it is respectfully requested that at least a status report as to these 
matters be accorded to the parties. 

Very truly yours 

Robert B. Jacobi 

cc: Clay Pendarvis, Esq. 
Hossein Hashemzadeh 
Roy Stewart, Esq. 
Margaret L. Tobey, Esq. 

Peter Tannenwald, Esq. 

Arthur V. Belendiuk, Esq. 

Elizabeth A. McGeary, Esq. 

Alamo Public Telecommunications Council (KLRN-TV) 

Counsel for Channel 7 of Corpus Christi, Inc. 

Counsel for Minerva Lopez 

Counsel for KVOA Communications, Inc. 


